Mentally disordered people who offend have been a causeforconcernfora longtime.As longago as 1807 a Select Committee complained of the conditions in which some patients were held and recommended the establishment of a secure hospital, and in 1900 Thomas Holmes described his concerns at the â€oe¿ ever increasing army of the dementedâ€• coming before the magistrate's courts.
Reviews in the 1970s (Home Office/Department of Health and Social Security, 1975; Department of Health and Social Security, 1975) produced limited improvements in services for mentally disordered offenders, but continuing concern led to the establishment of a new review in 1990. The conclusions of that review (Department of Health/Home Office, 1992), with its 276 recommendations and six supporting reports (Department of Health/Home Office, 1993a-f) have been accepted by Ministers in the two departments as setting the direction in which they wish services to develop as resources allow. In September 1992 Ministers in the two departments set up further groups to review the provision of care in high security and the problems posed by people with severe personality disorders who fall within the legal category of psychopathic disorder.
Recent reviews
In 1986 Ministers in the two departments asked for a review of legal provisions relating to psychopathic disorder because of concern about the new power of Mental Health Review Tribunals to discharge restricted patients following the judgement of â€oe¿ X v. the UKâ€• (Council of Europe, 1980) in the European Court of Human Rights. The working group (Department of Health and Social Security/Home Office, 1986) favoured the replacement of section 37 of the Mental Health Act 1983 (where it applied to those with psychopathic disorder) by a new provision which would enable the court to sentence the offender to a term of imprisonment, but to direct that he be admitted to hospital from court. But, on consultation, the majority view was that the case for legislative change had not been made.
More recently the case of Kim Kirkman has exemplified many of the problems relating to psychopathic disorder. Diagnosed as suffering from psychopathic disorder when he was a teenager, Mr Kirkman spent approximately 17 years mainly in special hospitals. Just prior to his discharge from a regional secure unit he killed a young woman and subsequently committed suicide. The report of the enquiry (West Midlands Regional Health Authority, 1991), into his case concluded that Mr Kirkman's disorder was never defined in terms which allowed the succession of psychiatrists who managed his treatment to share an understanding of what was wrong with him. The inquiry report added that â€oe¿ the use of the terms psychopathic disorder was not helpful in formulating treatment and rehabilitation plans.â€• Concerns have also been expressed about the effectiveness of treatments, the justification for the â€˜¿ treatability' criteria in the 1983 Act and about the balance of responsibilities between the special hospitals and more local units (Chiswick, 1992; Coid, 1992; Robertson, 1992; Tennent et a!, 1993) .
The 1992 working group considered a wide range of issues relating to definition, treatment and management in prison and in hospital, research, and the law. The full report has been published (Department of Health/Home Office, 1994).
The statutory definition
As the 1975Reportof theCommittee on Mentally Abnormal Offenders (the Butler Committee) pointed out There was at least some measure of agreement between practitioners over common traits which comprise psychopathic disorder. A study (Tennent eta!, 1990) involving psychiatrists, psychologists and probation officers, showed that these groups agreed that certain symptoms or statements were relevant to the description of psychopathic disorder and that the diagnosis was a meaningful one.
The Scottish legislation
Some commentators have previously suggested that the term â€˜¿ psychopathic disorder' should remain in English law, but should not be defmed in the statute. The Percy Commission considered the value of a definition:
in our opinion it would do much more harm than good to try to include in the law a definition of psychopathicpersonality. . .â€oe It is far preferable that, in referring to various forms of mental disorder, the law shouldusegeneralterms. . . withouttryingto describe mental conditions in detail in semi-medical language. . This reasoning might be extended so that psychopathic disorder was not included in the legislation at all, and a model similar to the Scottish one adopted. The 1983 Act was inconsistent about definitions. â€˜¿ Mental illness' was not defined, whereas â€˜¿ severe mental impairment', â€˜¿ mental impairment', and â€˜¿ psychopathic disorder' were. It would rationalise the position if there was a single category of â€˜¿ mental disorder' in mental health legislation. Following extensive consultation and Parliamentary debate, the term psychopathic disorder was included in the Mental Health Act 1959. It was defmed as â€oe¿ a persistent disorder or disability of mind (whether or not including subnormality of intelligence) which results in abnormally aggressive or seriously irresponsible conduct on the part of the patient, and requires or is susceptible to medical treatment.â€•With minor changes this definition was continued in the 1983 Act.
Equivalent categories to psychopathic disorder have emerged in some other Western jurisdictions. Psychopathic disorder is not, for example, included in the Scottish legislation as a separate category of mental disorder. The characteristics of the disorder are set out in the Scottish legislation, in similar terms to that used in England and Wales, but without the specific label. In the Mental Health (Scotland) Act 1984 mental disorder is defined as â€oe¿ mental illness or mental handicap, however caused or manifestedâ€• (section 1 (2)). Psychopathic disorder or personality disorder are not mentioned in the Act at all. However, when considering admission to hospital at Section 17 (1) (a) (i) the Act states â€oe¿ In cases where the mental disorder from which he suffers is a persistent one manifested only by abnormally aggressive or seriously irresponsible conduct. . .â€oe which suggests that the generic term mental disorder is intended to include those people who would be classified as psychopathically disordered in the English legislation. Under the Northern Ireland legislation people suffering from personality disorders are wholly excluded from compulsory detention for the treatment of that disorder.
A case for change Over many years, and especially since the 1983 Act, there has been considerable debate over the statutory definition of psychopathic disorder. The complexity of the subject, and the general lack of agreement surrounding it, is illustrated by the results of a recent survey conducted of forensic psychiatrists in England, Scotland and Wales (Cope, 1993 
Replacing psychopathic disorder with the term personality disorder
The termâ€˜¿ psychopathic disorder' was pejorative. But changing it to â€˜¿ personality disorder' might not make any significant difference. Over time, â€˜¿ personality disorder' might also come to be regarded as a convenient label to which disparaging assumptions were attached. The Butler Reportrehearsed theargumentswhich had beenexpressed infavourofdeletion oftheterm and commented, inter a!ia:
we have no doubt that it is highly undesirable to label people as psychopaths. This is especially true of juveniles, and psychiatrists are understandably reluctant to use the term psychopath of adolescents or to place them into recognised categories of mental disorder. Once applied the label sticks, and may serve to discourage a thorough investigation of a kind which might unmask a specific condition. On both counts research is impeded.
To avoid the element of stigma, therefore, there is much to be said for urging Parliament formally to disown the term in the way that stigmatic terms such as â€˜¿ lunatic', â€˜¿ idiot' and â€˜¿ imbecile' have already been disowned.
A further argument in favour of abandonment of the term is that the statutory classification should not only be understood by medical and legal practitioners but should also be in line with their current domestic and international uses. . . psychopathic disorder is no longer a useful or meaningful concept; it is not associated with any of the sub-categories of mental disorder contained in the International Statistical Classification of Disease â€¢¿ The class of persons to whom the term psychopathic disorder relates is not a single category identifiable by any medical, biological or psychological criteria.â€• The Butler Committee felt thesolution mightbe to substitute in the relevant sections of the Act (then the 1959 Act) the recognised classifications of personality disorder which would subsume the category of psychopathic disorder. This would embrace those categories of cases where compulsory admissionto hospital was indicated intheinterest of the public and of the patient. The intention was that personality disorder, like mental illness, would not be defined in the Act because a short, usable definition was not possible.
The working groups discussion
The following main themes arose in the group's discussion:
(i) psychopathic disorder was a legal term which derived from the Mental Heath Acts rather than a medical diagnosis. Many psychiatrists attempted to translate the legal definition into clinical concepts of personality disorder, but the diverse meanings attached to psychopathic disorder often undermined the evaluation of treatment and rehabilitation programmes (ii)the term embraced a range of severe personality disorders and thegroup labelled as psychopathically disordered was extremely heterogeneous. It could cover a spectrum from highly dangerous serial murderers and rapists to disturbed young women whose disorder manifesteditself in repeatedself harm (iii) the moral overtones attached to the term â€˜¿ psychopath' impaired its usefulness. It was pejorative, and labelling individuals as such, especially at an early age, was detrimental, creating unfortunate, and oftenerroneous, self and public images. Itwas widelybelieved that individuals, once so labelled, were likely to be dealt with more severely in the criminal justice system and women labelled as psychopathically disordered were compulsorily detained in the hospital system to a disproportionate degree (iv) being labelled as â€oe¿ a psychopathâ€• could also be counter-productive in terms of care and treatment since some psychiatrists assumed thattheywere untreatable and likely to re offend. As a consequence, people who might benefit from medical care were denied it and remained in prison or were left unsupported in the community.
The working group concluded that there was a persuasive argument for substituting the term â€˜¿ personality disorder' for â€˜¿ psychopathic disorder' in the statutory definition provided that â€˜¿ persona!ity disorder' was not defined further.
The treatment of psychopathic disorder
The group commissioned a review from Dr Dolan and Dr Coid (1993), covering a very wide range of psychological, physical, social and situational treatments. They concluded that there was no convincing evidence whether people suffering from psychopathic disorder could or could not be successfully treated. Some may respond to different treatments, in a range of settings, but it cannot at present be determined which treatment, in which setting, might be effective for which individual. More and better research was required in studies with properly assessed and defined samples, followed up for an adequate period and with validated measures of treatment effectiveness and outcome.
Treatabiity
Under the 1983 Act, the diagnosis of psychopathic disorder is not, in itself, sufficient to lead to a hospital disposal. People cannot be compulsorily admitted hospital either by means of a hospital order, or on transfer from prison, or under section 3 under the category psychopathic disorder unless it can be established that medical treatment is likely to alleviate or prevent deterioration of their condition. Under the 1983 Act â€˜¿ medical treatment' is very broadly defined as including â€oe¿ nursing, and.. . care, habilitation and rehabilitation under medical supervisionâ€• (section 145 (1)). Experience has shown that there are wide inconsistencies in the interpretation of the treatability criteria probably reflecting the lack of firm evidence of the benefits of treatment.
The group concluded that the treatability criteria should remain as they are. They are not in themselves restrictive, and there is no obvious satisfactory alternative. It may be that they help focus the minds of those responsible for making admission decisions.
Court disposals
The court disposal system should, so far as possible, reflect the present state of knowledge of treatment and management of psychopathic disorder. Given the uncertainties surrounding diagnosis and treatment, it is illogical and naive that courts should still routinely direct the admission to hospital of psychopathically disordered offenders in the anticipation that they would be successfully treated there and that they would not be discharged until they no longer represented a risk.
The group felt that the objections raised following the 1986 consultation exercise had become increasingly dated. One finding of the survey of forensic psychiatrists was â€oe¿ .
. (ii)the implicit lackof certainty in the order mightcausedifficulties inhospital treatment (iii) the proposal would be inconsistent with current sentencing practice whereby an offender who was convicted of a serious offence and who was judged to be dangerous on account of his mental state was likely to receive a life sentence (iv) the present arrangements for restricted patients following discharge gave a structure to supervision and to health and social care which provided effectivecontrols and safeguards.
The great majority of the group concluded that there was considerable merit in the idea of a hybrid order though concerns about principles and practicalities were also expressed. Such an order would be new to the legal and the mental health care systems; the proposal should be discussed more widely.
Conclusion
Psychopathic disorder is a very important subject; it presents the criminal justice system and the health and social care systems with some of their greatest challenges. The group's work has shown the extent of our ignorance in this area. If the report can help to stimulate debate on better ways forward it will have served its purpose.
